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CONTINUATION IUPKS – CONSTITUTIONAL COURT CONFOUNDS
MINING INDUSTRY EXPECTATIONS 12345
INTRODUCTION
In late October 2021, the Constitutional Court decided that the guarantee of continued
operating rights for Indonesia’s largest coal and metal mineral producers, introduced in 2020
as an amendment to the 2009 Mining Law, was unconstitutional.
While it remains to be seen how significant or otherwise this proves to be in practice, the
Constitutional Court’s October 2021 decision means that, once again, there is some
uncertainty about the continued operating rights, of Indonesia’s largest coal and metal
mineral producers, on a long-term basis. This is certainly not helpful to major coal producers,
in particular, looking to obtain new debt financing and equity investment at a time when
sentiment towards the coal industry has already turned distinctly negative because of
environmental concerns.
In this article, the writer will review the October 2021 Constitutional Court decision and its
possible implications for Indonesia’s largest coal and metal mineral producers.
The October 2021 Constitutional Court decision is not to be confused with the even more
recent November 2021 Constitutional Court decision that found the Omnibus Law to be
unconstitutional.

BACKGROUND
Law No. 4 of 2009, dated 12 January 2009, re Minerals and Coal Mining (“2009 Mining
Law”) was amended in 2020 by (i) Law No. 3 of 2020, dated 10 June 2020, re Amendment
of Law No. 4 of 2009 and (ii) Law No. 11 of 2020, dated 2 November 2020, re Job Creation
(“Omnibus Law”) (together, “2020 ML Amendments”).
One of the most important changes introduced by the 2020 ML Amendments is to be found in
Article 169A which provides that holders of Contracts of Work (“CoWs”) and Coal Contract
of Works (“CCoWs”) are “guaranteed” the right to extend their CoWs/CCoWs in the form
of special production operation mining business licenses (“Continuation IUPKs”) on the
basis that:
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(a)

holders of CoWs/CCoWs, which have not previously obtained any extensions of their
CoWs/CCoWs, will receive extensions of their CoWs/CCoWs in the form of
Continuation IUPKs (at the time of the expiration of their CoWs/CCoWs) that are
initially valid for 10 years and may be extended for another 10 years for an aggregate
continued operating period of 20 years taking into account the need for an “increase
in state revenue”; while

(b)

holders of CoWs/CCoWs, which have already obtained first extensions of their
CoWs/CCoWs, will receive second extension of their CoWs/CCoWs in the form of
Continuation IUPKs (at the time of the expiration of their first extension
CoWs/CCoWs) that are valid for 10 years, taking into account the need for an
“increase of state revenue” and which Continuation IUPKs cannot be further
extended (“MLA Article 169A”) (“Extension Guarantee”).

MLA Article 169A purports to treat CoW holders and CCoW holders equally in the sense
that the Extension Guarantee is given to both CoW holders and CCoW holders on exactly the
same terms. The Extension Guarantee was, in reality, however always going to be much more
important to CCoW holders than it was to CoW holders. This is because the wording of
CoWs and the wording of CCoWs are very different when it comes to what happens at the
end of the terms of the relevant CoW or CCoW. More particularly, while the wording of
CoWs gives CoW holders a credible legal basis for claiming a right to extensions of their
CoWs in some form or another, the wording of CCoWs provides no such credible legal basis
for the holders of CCoWs to claim a right to extension of their CCoWs in any form. The
demonstrably weaker legal position of CCoW holders was and is compounded by the fact that
numerous CCoWs will expire before 2025 unless a legal basis for extending them can be
established.
Readers interested in knowing more about the different contractual positions of CoW holders
and CCoW holders, when it comes to the right to extend their CoWs and CCoWs, are referred
to the writer’s earlier article “Conversion of CCoWs into IUPKs – Unresolved Issues”, Coal
Asia Magazine, March – April 2019.
By necessary implication, MLA Article 169A created a very significant exception to the
priority right of State-owned enterprises (“BUMNs”) and Regional Government-owned
enterprises (“BUMDs”) to obtain IUPKs (“BUMN/BUMD Priority Right”), which
BUMN/BUMD Priority Right is provided for in Article 75(3) of the 2009 Mining Law (“ML
75(3)”). On a literal reading of ML Article 75(3), the existence of the BUMN/BUMD Priority
Right appeared to place BUMNs/BUMDs in a very strong position to claim the former
contract areas of CoW/CCoW holders once their CoWs/CCoWs expired, which former
contract areas it was always envisaged would then become the subject of IUPKs.
The existence of the BUMN/BUMD Priority Right created a serious potential threat to the
continued operating rights of CoW/CCoW holders once their CoWs/CCoWs expired.
CCoW holders (and, to a much lesser extent, CoW holders) surely “breathed a great sigh of
relief” when the Indonesian parliament (“DPR”) approved the 2020 ML Amendments
including the Extension Guarantee. Somewhat curiously, though, the 2020 ML Amendments
did not amend or vary, far less remove, ML 75(3) and the BUMN/BUMD Priority Right.
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The relief of CCoW holders (and, to a much lesser extent, CoW holders) that they had finally
obtained their Extension Guarantee has, however, proved to be relatively short lived.
In July 2020 and shortly after the ML Amendments 2020 became law, three parties petitioned
the Constitutional Court seeking a declaration that MLA Article 169A was unconstitutional
(“July 2020 Constitutional Challenge”).
On 27 October 2021, the Constitutional Court finally handed down its decision in respect of
the July 2020 Constitutional Challenge (“27 October CC Decision”).

ANALYSIS AND DISCUSSION
1.

Overview of July 2020 Constitutional Challenge

The July 2020 Constitutional Challenge petitioners claimed that MLA Article 169A was
unconstitutional because it contradicted/was not consistent with the requirements of Article
18A(2), Article 27(1) and Article 33(2) and (3) of the 1945 Constitution.
Article 18A(2) of the 1945 Constitution provides that:
“the utilization of natural resources, as between the Central Government and the
Regional Government, must be implemented and stipulated in a just and harmonious
manner based on law.”
Article 27(1) of the 1945 Constitution provides that:
“all citizens have an equal position before the law and government.”
Article 33(2) and (3) of the 1945 Constitution provides that:

2.

“(2)

Production branches which are important for the state and which affect the
livelihood of the people at large shall be controlled by the state.

(3)

The earth, the water, and natural resource wealth that are buried within the
earth are to be under the control of the state and utilized for the greatest
prosperity of the community.” (“Constitution Article 33(2) and (3)”)

Overview of 27 October 2021 Decision

The 27 October CC Decision upheld part only of the July 2020 Constitutional Challenge
ruling that:
(a)

MLA Article 169A, in its current form, is unconstitutional in that it contradicts/is
contrary to the requirements of Constitution Article 33(2) and (3); and
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(b)

given (a) above, the wording of MLA Article 169A must be changed so that, instead
of being “guaranteed” Continuation IUPKs and extensions of Continuation IUPKs, it
merely provides that CoW/CCoW holders:
(i)

“may be given” Continuation IUPKs; and

(ii)

“may be given” extensions of their Continuation IUPKs once granted.

By implication, the 27 October CC Decision rejected the other claims in the July 2020
Constitutional Challenge; namely, that MLA Article 169A contradicts/is contrary to the
requirements of Article 18A(2) and Article 27(1) of the 1945 Constitution.

3.

Reasoning of the Constitutional Court

The Constitutional Court’s determination that MLA Article 169A, in its current form, is
unconstitutional has various aspects to it.
First, the Constitutional Court ruled that giving the Extension Guarantee to CoW/CCoW
holders, which are largely private sector parties, contradicts/is contrary to the requirements of
Constitution Article 33(2) and (3) because, to do so, “goes against the spirit of State control
of natural resources” (“CC First Reason”).
Second, the Constitutional Court ruled that giving the Extension Guarantee to CoW/CCoW
holders, which are largely private sector parties, contradicts/is contrary to the requirements of
Constitution Article 33(2) and (3) because ML Article 75(3) already provides a mechanism,
in the form of the BUMN/BUMD Priority Right, for dealing with IUPKs, which mechanism
is consistent with the “spirit of State control of natural resources”. In this regard, the
Extension Guarantee does not allow BUMNs/BUMDs to exercise their BUMN/BUMD
Priority Right and otherwise “closed [foreclosed] opportunities for [BUMNs/BUMDs] to go
forward in the economy” (“CC Second Reason”).
Third, the Constitutional Court ruled that, while former CoW/CCoW holders “may be given”
Continuation IUPKs, compliance/consistency with ML 75(3) requires that, at the very least,
former CoW/CCoW holders should have to participate in an auction/bidding process for the
Continuation IUPKs, which auction process is not currently provided for in MLA Article
169A (“CC Third Reason”). Although not expressly stated by the Constitutional Court, a
necessary implication of the CC Third Reason would seem to be that, at the very least, the
required auction/bidding process must also be open to BUMNs/BUMDs.

4.

Assessment of 27 October CC Decision

4.1

CC First Reason: The CC First Reason, with its almost exclusive reliance upon the
“spirit of State control of natural resources” that is said to be found in Constitution
Article 33(2) and (3), is of questionable merit because Constitution Article 33(2) and
(3) says absolutely nothing about what form State control of Indonesia’s natural
resources must take. More particularly, Constitution Article 33(2) and (3) most
definitely does not say that State control requires BUMNs/BUMDs to always hold the
authorities/licenses/permits to exploit Indonesia’s natural resources. The reality is that
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State control of Indonesia’s natural resources can be and is already exercised in many
different ways including through administration of the licensing/permitting process
and regulatory restrictions on how, when and under what circumstances Indonesia’s
natural resources may be explored for, developed and exploited.
The CC First Reason also conveniently overlooks the fact that Constitution Article
33(2) and (3) requires (i) State control of all of Indonesia’s natural resources, not just
State control of mineral resources or State control of only the most important and
significant mineral resources, as well as (ii) State control of production branches
which are important for the state and which affect the livelihood of the people at
large. Accordingly, if Constitution Article 33(2) and (3) is to be literally and strictly
applied, then (i) BUMNs/BUMDs should be the only parties allowed to hold
licenses/permits to exploit any of Indonesia’s natural resources including fish stocks,
oil & gas, renewable energy resources (such as geothermal and hydro) and timber and
(ii) it should most definitely not be possible for private sector parties to obtain even
mining business licenses (“IUPs”) that can be renewed indefinitely and for the entire
commercial life of the underlying concessions as is now allowed by the 2020 ML
Amendments under certain circumstances. Likewise, BUMNs/BUMDs should be in
charge of all production “branches” (i.e., facilities, locations or operations?),
regardless of whether these production branches utilize natural or man-made
resources of any kind, so long only as these production branches (i) are “important for
the state” (i.e., a source of material tax revenue?) and (ii) “affect the livelihood of the
people at large” (i.e., employ a significant number of local workers?). This, however,
is definitely not universally the case in Indonesia.
Again, the reality is that Constitution Article 33(2) and (3) has been in place since
1945 but it is only now, in 2021, that it is being suggested Constitution Article 33(2)
and (3) prevents private sector parties from receiving the exclusive right to exploit
certain types of mineral resources on the basis of Continuation IUPKs. If correct, why
was this not a problem during the previous 76 years? If Constitution Article 33(2) and
(3) is really to be interpreted as the Constitutional Court is now proposing, then the
contract of work system should never have been allowed in the first place. This is
despite the fact that the contract of work system was, when it was introduced, the only
way that Indonesia could attract the capital needed to develop its most promising and
important mineral resources.
4.2

CC Second Reason: The CC Second Reason is very hard to understand, far less
accept, as it implies that some substantive provisions of the 2009 Mining Law are
more important than and otherwise rank higher than do other provision of the 2009
Mining Law. More particularly, why should ML Article 75(3) be more important than
and otherwise rank higher than MLA Article 169A? The writer has not been able to
identify any principle of Indonesian statutory interpretation that supports this
approach. In Indonesia, the rule is, in fact, that all laws rank equally and it is only a
subordinate legislative instrument, such as a regulation or a decree, that cannot
override or be inconsistent with a higher order legislative instrument such as a law.
MLA Article 169A was, in fact, introduced by the Omnibus Law and the Job Creation
Law which are legislative instruments on the same level as the 2009 Mining Law and
ML Article 75(3).
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As pointed out in the Background section above, MLA Article 169A effectively
creates an exception to or “carve out” from the BUMN/BUMD Priority Right
provided for in ML 75(3). Why should this be a problem when the DPR can always
amend or introduce exceptions/“carve-outs” to provisions of earlier laws?
Given the above, the CC Second Reason only makes any sense if what the
Constitutional Court is really saying is that ML Article 75(3), in its original form and
without any exceptions or “carve-outs”, is a compulsory part of the 2009 Mining Law
because it is mandated by Constitution Article 33(2) and (3) and, therefore, has the
same status as Constitution Article 33(2) and (3). In other words, because the
Constitution ranks higher than any law, including the Mining Law, the Omnibus Law
and the Job Creation Law, it is not permissible for the Omnibus Law and the Job
Creation Law to introduce any exceptions to or “carve-outs” from ML Article 75(3)
which is equivalent to or a restatement of the relevant part of the Constitution;
namely, Constitution Article 33(2) and (3). The writer believes that many Indonesian
legal scholars would have some considerable difficulty accepting this proposition.
4.3

CC Third Reason: The problem with the CC Third Reason is that it seems to be
inherently inconsistent with the CC Second Reason. More particularly, if the CC
Second Reason is correct and no exceptions to or “carve-outs” from the
BUMN/BUMD Priority Right provided for in ML Article 75(3) are possible, why is it
not an exception to or “carve-out” from the BUMN/BUMD Priority Right if former
CoW/CCoW holders can obtain Continuation IUPKs, in preference to
BUMNs/BUMDs, so long as they can outbid BUMNs/BUMDs for a Continuation
IUPK, in respect of a particular former contract area, in a public auction process? The
end result is still exactly the same; that is, notwithstanding the BUMN/BUMD
Priority Right, a private sector party, rather than a BUMN/BUMD, ends up with the
Continuation IUPK.

4.4

Possible Real Reason: Although it is nowhere stated in the 27 October CC Decision,
it is possible the real reason for the Constitutional Court’s determination that MLA
Article 169A is unconstitutional, in its current form, may be that the Constitutional
Court saw the use of the word “guarantee” in MLA Article 169A as amounting to
unacceptable and wholly objectionable “overreach” on the part of the DPR to protect
the interests of CCoW holders (and to a much lesser extent CoW holders).
It is important to understand that “guarantee” is a very “big” word for lawyers that
usually (although not always) implies absolute certainty a particular thing is going to
happen or not happen as the case may be. As a consequence, it is very rare to see, in
laws or regulations, any benefit, entitlement or right being expressed as “guaranteed”.
At the time of the passage of the Omnibus Law and the Jobs Creation Law,
considerable surprise was expressed by various legal experts, including academics
and private practitioners, about the use of the word “guarantee" in MLA Article 169A
and its questionable appropriateness.
It seems likely that the word “guarantee” was used in MLA Article 169A because the
DPR, as well as those private sector parties lobbying strenuously “behind the scenes”
for MLA Article 169A, wanted to make sure the Extension Guarantee was elevated to
a level well beyond that of a normal benefit, entitlement or right and so as to provide
something approaching absolute legal certainty as to the continuing operating rights
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of former COW/CCoW holders once their CoWs/CCoWs expired. This is something
that CCoW holders, in particular, were desperately seeking given the impending
expiry of many of their CCoWs and their highly questionable contractual right to any
extensions.
The reality is that the DPR could easily have used various alternative words to express
substantially the same idea as an “Extension Guarantee” without, however, actually
using the word “guarantee”. In retrospect, this would have been a far more prudent
approach to follow as the use of a less “loaded” word such as “must”, “shall” or
“will” would, very possibly, have stood a much better chance of escaping censure by
the Constitutional Court.
When MLA Article 169A is read together with the immediately following Article
169B of the 2020 ML Amendments (“MLA Article 169B”), the appropriateness of
using the word “guarantee” in MLA Article 169A also appears to be highly
questionable. This is because MLA Article 169B makes tolerably clear that the actual
right of former CoW/CCoW holders to Continuation IUPKs and to subsequent
extensions of those Continuation IUPKs is much less certain than would otherwise
seem to be implied by the use of word “guarantee” in MLA Article 169A. In this
regard, MLA Article 169B(3) makes clear that, in issuing Continuation IUPKs, the
Minister of Energy & Mineral Resources (“MoEMR”) must take into account (i)
sustainability of operations, (ii) optimizing the potential of mineral or coal reserves in
the framework of mineral or coal conservation in respect of special mining business
license areas (“WIUPKs”) and (iii) “national interest”. The express reference to
“national interest” would actually seem to be more than sufficient to make it
necessary for MoEMR to take into account whether or not the national interest of
Indonesia is best served by issuing a Continuation IUPK to a BUMN/BUMD, in
recognition of the BUMN/BUMD Priority Right provided for in ML Article 75(3),
rather than to a former CoW/CCoW holder in recognition of the Extension Guarantee
provided for in MLA Article 169A. Likewise, MLA Article 169B(4) expressly
provides that MoEMR may reject an application, from a CoW/CCoW holder, for
a Continuation IUPK if, based on the results of an evaluation carried out at the
request of MoEMR, the particular CoW/CCoW holder has “not shown good mining
business performance” in its previous CoW/CCoW operations.
MLA Article 169B (3) and (4) makes very clear that the so-called Extension
Guarantee provided for in MLA Article 169A is anything but certain and is, in fact,
subject to various conditions that have to be satisfied before a former CoW/CCoW
holder’s right to a Continuation IUPK becomes certain. The Extension Guarantee is,
in reality, more of an absolute right of CoW/CCoW holders to apply for and be
considered for the receipt of a Continuation IUPK than it is any sort of absolute right
to have a Continuation Guarantee granted to them following an application for the
same.
Had the Constitutional Court paid more attention to MLA Article 169B, it might well
have been much less concerned that MLA Article 169A, in its current form, was
unconstitutional and was otherwise an impermissible interference with ML Article
75A. When read carefully and together with MLA Article 169B, it is readily apparent
that the threat posed by the Extension Guarantee to the BUMN/BUMD Priority Right
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is not as nearly as great as it seems to be when one just reads MLA Article 169A in
isolation.

5.

Effect of 27 October CC Decision

5.1

Preliminary Remarks: More important than the 27 October CC Decision itself is
how it is interpreted and applied by MoEMR going forward and in the context of new
applications for Continuation IUPKs by CoW/CCoW holders facing the near-term
expiry of their CoWs/CCoWs.
As explained at some length in 4.4 above, the reality is MLA Article 169B makes all
too clear that the so-called Extension Guarantee has always been much less than the
unconditional guarantee of a Continuation IUPK that an exclusive focus on and a
literal reading of MLA Article 169A only it might otherwise indicate is the case. Once
this is accepted and given the potentially broad scope of the MLA Article 169B
“national interest” qualification in particular, it may well be that CoW/CCoW holders
are not really in a materially worse position than they were prior to the 27 October CC
Decision. This somewhat “benign” interpretation of the effect of the 27 October CC
Decision is consistent with the writer’s suggestion that the Constitutional Court’s real
but unstated objection could actually have been more about how the Extension
Guarantee was expressed in MLA Article 169A and with the use of the word
“guarantee” in particular than it was to do with the substance of what the Extension
Guarantee really amounted to once MLA Article 169A and MLA Article 169B were
read together.
The “benign” interpretation of the effect of the 27 October CC Decision is now being
actively promoted by various industry associations including the Indonesian Coal
Mining Association (“APBI”). The executive director of APBI was quoted in the 6
November 2021 edition of The Jakarta Post as saying:
“We believe the Government will continue to support businesses’ continuity”.

5.2

Possible Implications for CoW/CCoW Holders: Notwithstanding 5.1 above, the
real problem for CCoW holders (and, to a much lesser extent, CoW holders) is the
inescapable uncertainty that the 27 October CC Decision gives rise to and which
uncertainty will, realistically, not be resolved for some time and until at least several
more CCoW holders have actually received Continuation IUPKs. As financial
markets supposedly dislike uncertainty more than anything else, this has to be a
material issue for CCoW holders as they seek to line up new debt financing and
attract new equity investors. Fortunately for CCoW holders, however, the very strong
performance of coal prices over the past 12 months will probably go a long way
towards helping equity investors, at least, give CCoW holders the benefit of the doubt
about what the 27 October CC Decision really means in practical terms and continue
to support them unless and until such time as any of them are actually denied a
Continuation IUPK.
It will be interesting to see how the Government responds to the 27 October CC
Decision. It is highly likely that at least some people in the Government may see the
27 October CC Decision as not necessarily a bad thing as it will keep CCoW holders
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(and, to a much lesser extent, CoW holders) “on a very short leash” indeed and
otherwise dependent upon MoEMR exercising what is clearly his residual discretion
(once MLA Article 169B is taken into account) whether or not to favour
BUMNs/BUMDs or CoW/CCoW holders when he receives future applications for
Continuation IUPKs and decides what is/what is not in the “national interest”. If
nothing else, the Government can probably now be assured of unqualified public
support, from CCoW holders at least, for whatever policies it chooses to pursue in
respect of the coal mining industry and regardless of whether or not those policies
make any real sense from a macro economic perspective. The domestic market
obligation and the wholly unrealistic cap on the price of coal sold to the State
electricity company immediately come to mind in this regard.
In advancing the claim of BUMNs/BUMDs, versus the claim of the private sector, for
a dominant position in exploiting Indonesia’s mineral resources, the 27 October CC
Decision is actually very consistent with the strong preference the Government has
recently shown for promoting BUMNs/BUMDs, especially BUMNs, over the private
sector in terms of which group is to have the dominant position in exploiting
Indonesia’s mineral resources. This preference is clearly evident in numerous aspects
of the second implementing regulation in respect of the 2020 MLA Amendments,
being Government Regulation No. 96 of 2021 re Implementation of Minerals and
Coal Mining Business Activities (“GR 96/2021”), that was issued in September 2021.
BUMNs, in particular, receive various preferences in GR 96/2021 that are not also
made available to private sector parties.
It is, of course, somewhat unfortunate that, in advancing the interests of
BUMNs/BUMDs, both the Constitutional Court and the Government have done
absolutely nothing to advance the development of the Indonesian economy or, in the
long run, the welfare of the Indonesian people. Indeed, Indonesia’s economic
development and the people’s welfare are only likely to be materially less, in the long
run and compared to what they might otherwise have been, if Indonesia continues
along its current “path” of pro-actively facilitating the evolution of a local mining
industry dominated by BUMNs/BUMDs, despite their attendant and well-documented
efficiency and transparency issues.
5.3

Possible Implications for BUMNs/BUMDs: BUMNs/BUMDs have unquestionably
benefited from the 27 October CC Decision which, however you read it, appears to
accord the BUMN/BUMD Priority Right a special status that ranks ahead of whatever
right CoW/CCoW holders have to be considered for a Continuation IUPK now that
their supposedly “guaranteed” right to receive a Continuation IUPK has been set aside
by the Constitutional Court. This is certainly a “win” for BUMNs/BUMDs in the
ongoing struggle, between the private sector and the public sector, for a dominant
position in exploiting Indonesia’s mineral resources. The only remaining question
now is how big a “win” it is for BUMNs/BUMDs. Again, this will only become
apparent once more CoW/CCoW holders apply for Continuation IUPKs.
The 27 October CC Decision may also eventually encourage joint ventures between
former CoW/CCoW holders and BUMNs/BUMDs. Offering to enter into a joint
venture, on very favourable terms, with BUMNs/BUMDs could be a pragmatic way
for CoW/CCoW holders to ensure that BUMNs/BUMDs elect to not exercise their
BUMN/BUMD Priority Right at all, thereby making it much easier for MoEMR to
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decide that the “national interest” would be best served by issuing a particular
Continuation IUPK to the relevant former CoW/CCoW holder which would then
bring in a BUMN/BUMD as a shareholder, subject to MOEMR approval of the
proposed change of shareholding of the former CoW/CCoW holder and now a
Continuation IUPK holder.
Joint ventures between former CoW/CCoW holders and BUMNs (but not BUMDs it
would seem) are also overtly encouraged by Article 71 of GR 96/2021 which allows
BUMNs, receiving IUPKs, to “transfer” some part of the production operation
activities to another company/business entity in which the relevant BUMN holds not
less than 51% of the issued shares and subject to prior approval from MoEMR. Just
how Article 71 is intended to work in practice remains unclear, though, as Article 71
does not seem to envisage a transfer of the IUPK itself but, rather, a transfer of some
of the activities carried on in reliance upon the IUPK. It may be the intention is that a
joint venture company, not less than 51% owned by the relevant BUMN, could carry
out metal mineral processing & refining/coal development & utilization activities for
the BUMN holding the IUPK.

SUMMARY & CONCLUSIONS
A careful reading of MLA Article 169A, in conjunction with MLA Article 169B, shows that
the Extension Guarantee was always considerably less than what it was represented to be.
The 27 October CC Decision has, however, undeniably “muddied the waters” further in terms
of if and when former CoW/CCoW holders will receive Continuation IUPKs.
It is likely to be some time before it is possible to say, with any degree of certainty, how
significant or otherwise is the 27 October CC Decision.
At least for the time being, the 27 October CC Decision represents a “win” for
BUMNs/BUMDs in the ongoing struggle with the private sector for the dominant position in
Indonesia’s mining industry.
The irony is that had Indonesia’s major coal producers and their DPR supporters not been so
zealous in their “behind the scenes” lobbying to secure the inclusion, in the ML 2020
Amendments, of the strongest language possible with respect to assurance of their continued
operating rights, the Constitutional Court may well have not felt compelled to decide that
MLA Article 169A, in its current form, was unconstitutional. In this regard, the 27 October
CC Decision may well be an “own goal” or “self-inflicted wound” for CCoW holders in
particular.

*****************************

This article was written by Bill Sullivan, Senior Foreign Counsel with Christian Teo &
Partners and Senior Adviser to Stephenson Harwood. Christian Teo & Partners is a Jakarta
based, Indonesian law firm and a leader in Indonesian energy, infrastructure and mining law
and regulatory practice. Christian Teo & Partners operates in close association with
international law firm Stephenson Harwood which has eight offices across Asia, Europe and
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the Middle East: Dubai, Hong Kong, London, Paris, Piraeus, Seoul, Shanghai and
Singapore.
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