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INDONESIA AND WTO SHOWDOWN – DARK KNIGHT TWO12345 

 

 

INTRODUCTION 

 

Indonesia and the World Trade Organization seem to be moving ever closer to a “showdown” over 

the Government’s continuing expansion of the scope of the ban on the export of less than fully 

processed and refined metal minerals.  

 

While waiting for the decision on the long running European challenge to its ban on Nickel Ore 

exports and notwithstanding the decision is expected to be against Indonesia, the Government has 

chosen to “up the ante” by announcing a ban on the export of Tin as of the end of 2022 as well as 

forthcoming export bans on Bauxite Ore and Copper Concentrate. At the same time, Indonesia has 

been seeking to build support among G20 members for an acknowledgment of the importance of 

downstream processing and refining.   

 

It remains to be seen what is the end result when the apparently “unstoppable force” of Indonesia and 

its commitment to local domestic processing and refining of all metal minerals meets the apparently 

“immovable object” of the World Trade Organization and its commitment to free trade. The possible 

impending “showdown” between Indonesia and the World Trade Organization highlights the very 

crux of the so-called “Unstoppable Force Paradox”; namely, whether or not it is ever truly possible 

for both an unstoppable force and an immovable object to exist in the same universe.  

 

In the 2008 superhero film, The Dark Knight, The Joker sums up Batman’s daring and finally 

successful attempt at capturing him by saying: 

 

 “This is what happens when an unstoppable force meets an immovable object.” 

 

Just as in The Dark Knight, where The Joker was ultimately shown to be anything but a truly 

“unstoppable force”, will Indonesia prove to be a truly “unstoppable force” in its commitment to 

local downstream processing and refining of all metal minerals? Likewise, will the World Trade 

Organization prove to be a truly “immovable object” in its commitment to free trade? We will have 

to wait for The Dark Knight Two to find out the answers to these intriguing questions. 

 

In this article, the writer will look at the proposed ban on Tin exports before turning to the issue of 

what happens if Indonesia loses the European challenge to its Nickel Ore export ban. Finally, the 

writer will consider the issue of how realistic it is for Indonesia to expect that it can ever force the 

World Trade Organization to accept any significant expansion of the very limited exceptions to the 

general prohibition on export controls contained in the 1994 General Agreement on Tariffs & Trade.  
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BACKGROUND 

 

Indonesia has been a member of the World Trade Organization (“WTO”) since 1995 and has acceded 

to/ratified the 1994 General Agreement on Tariffs & Trade (“1994 GATT”). 

 

1994 GATT comprises the original 1947 General Agreement on Tariffs and Trade (“1947 GATT”) 

together with the amendments to 1947 GATT adopted at the conclusion of the so-called “Uruguay 

Round” of trade negotiations in 1994. 

 

Article XI of 1994 GATT provides that: 

 

“No prohibitions or restrictions, other than duties, taxes or other charges, whether made effective 

through quotas, export licenses or other measures, shall be instituted or made by any contracting 

party on the importation of any product of the territory of any other contracting party or on the 

exportation or sale of any product destined for the territory or any other contracting party” 

(“Article XI”). 

 

Article XI is understood as generally prohibiting member countries from imposing quantitative 

restrictions on the importing or exporting of any product. 

 

Because quantitative restrictions on imports and exports are viewed as having a much more negative 

impact on international trade than, say, tariffs, the prohibition of such quantitative restrictions is a 

fundamental tenet of 1994 GATT. 

 

Articles XII and XIII of 1994 GATT elaborate further on what is allowed and what is not allowed in 

terms of quantitative restrictions. In addition, Article XX of 1994 GATT provides for certain general 

exceptions for measures that might otherwise be prohibited by 1994 GATT including by Article XI. 

 

In January 2017, the Government announced that it would allow (i) the continuation of exports of 

certain metal mineral Concentrates (Concentrates being intermediate and only partially refined metal 

mineral products) beyond the then 11 January 2017 deadline for full domestic processing and refining 

of all metal minerals (“2017 Concentrate Export Continuation”) and (ii) the resumption of exports 

of substantially unprocessed/unrefined Nickel Ore and Bauxite Ore which had been banned since 11 

January 2014 (“2014 Export Ban”) (“2017 Nickel Ore & Bauxite Ore Export Resumption”) 

(together, “2017 Export Ban Relaxation”). 

 

The 2017 Export Ban Relaxation allowed (a) parties producing Copper Concentrate to continue to 

export Copper Concentrate and (b) parties producing (i) Nickel Ore with a Nickel content of less than 

1.7% and (ii) washed Bauxite Ore, with an Aluminium Oxide content of at least 42%, to resume 

export of Nickel Ore and Bauxite Ore, in each case in quantities approved by the Ministry of Energy 

& Mineral Resources (“ESDM”), for a maximum of five years until 11 January 2022 and subject to 

the satisfaction of various conditions. 

 

While the 2017 Concentrate Continuation was widely expected, the 2017 Nickel Ore & Bauxite Ore 

Export Resumption took many people by surprise. 

 

The Government subsequently brought forward the ban on the export of Nickel Ore, with a Nickel 

content of less than 1.7%, from 11 January 2022 to 31 December 2019 and thereby effectively banned 

the export of all Nickel Ore as of 31 December 2019 (“2019 Nickel Ore Export Ban”). The 

Government, however, left in place the 2017 Concentrate Continuation and the 2017 Nickel Ore & 

Bauxite Ore Export Resumption in respect of Bauxite Ore only.  
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The 2019 Nickel Ore Export Ban was widely criticized on the basis that investors in the Nickel Ore 

mining industry had, arguably, been misled by the Government when it initially indicated they would 

have another five years to export Nickel Ore, albeit on strict conditions, but then reduced the five 

years to three years with substantially no warning.  

 

Various European trading partners of Indonesia responded to the 2019 Nickel Ore Export Ban by 

refiling an earlier complaint, made by Japan to the WTO in respect of the 2014 Export Ban, alleging 

the 2019 Nickel Ore Export Ban represented a breach by Indonesia of Article XI (“WTO NOEB 

Complaint”).  

 

As Indonesia and its European trading partners were unable to resolve the WTO NOEB Complaint 

through bi-lateral discussions, the WTO NOEB Complaint became a formal dispute (“WTO NOEB 

Dispute”). The WTO’s Dispute Settlement Body, which is broadly representative of the WTO 

membership, then formed a panel to hear and decide the WTO NOEB Dispute (“Panel”). 

 

The procedures and timetable for settling WTO disputes, including the WTO NOEB Dispute, are set 

out in the WTO’s Understanding on Rules and Procedures Governing the Settlement of Disputes 

(“SoD Understanding”). The SoD Understanding was adopted as part of the Uruguay Round. 

 

The final Panel report or decision in respect of the WTO NOEB Dispute is expected to be issued 

before the end of 2022. 

 

In early September 2022, President Widodo was quoted by various popular media outlets as saying 

he expected Indonesia to lose the WTO NOEB Dispute. It was reported in the 23 November 2022 

edition of The Jakarta Post that, at a recent meeting of Commission VII of the House of 

Representatives (“DPR”), the Minister of Minerals & Energy Resources informed Commission VII 

the Panel has ruled against Indonesia in the WTO NOEB Dispute. 

 

Apparently not unduly troubled by the prospect of Indonesia losing the WTO NOEB Dispute, the 

Government has recently announced its intention to ban the export of Tin, Bauxite Ore and Copper 

Concentrate, commencing in 2023. This is despite the fact that the very same Article XI issues apply 

to the proposed export bans on Tin, Bauxite Ore and Copper Concentrate that apply to the existing 

export ban on Nickel Ore.  

 

The Government has sought to anticipate the inevitable “pushback”, from Indonesia’s trading 

partners, to the proposed export bans on Tin, Bauxite Ore and Copper Concentrate. At the G20 Trade, 

Investment & Industry Ministerial meeting, held on 22 to 23 September 2022, Indonesia managed to 

obtain a written acknowledgment, from the G20 ministers present, of the importance of encouraging 

sustainable investment, including down-streaming as a form of creating added value, in the context 

of promoting green energy and green industry (“Bali Compendium”).  

 

 

COMMENTARY 

 

 

1. Putting Proposed Ban on Tin Exports in Context 

 

It is important to understand that the proposed ban on Tin exports is rather different from the 

existing ban on Nickel Ore exports and the soon to be implemented bans on Bauxite Ore 

exports and Copper Concentrate exports. The difference is that Indonesia already only exports 
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Tin ingots which are a fully processed and refined product that is approximately 99.99% pure 

Tin metal or sn. 

 

The Government is now saying, however, that it is no longer sufficient, for export purposes, 

to fully process and refine Tin domestically to a purity level of 99.9%; rather, further domestic 

value-added activity should be required before the resulting product can be exported. The 

Government wants 99.99% pure Tin ingots to be used domestically to produce higher value 

Tin solder, Tin plate and other types of Tin products that can be sold internationally for far 

more than Tin ingots. ESDM has put forward numbers that indicate Tin solder can be sold 

internationally at a price of as much as US$130,000 per tonne compared to Tin ingots that 

only command an international market price of US$22,000 per tonne.  

 

The proposed ban on Tin exports is consistent with recent statements from the Government 

that it may soon also ban the export of Nickel Pig Iron and Ferronickel on the basis that these 

products no longer meet the Government’s expectations as to the level of local value added 

that should be achieved through domestic processing and refining. This is despite the fact that 

Nickel Pig Iron and Ferronickel have long been regarded as processed and refined metal 

mineral products which may be exported. 

 

In essence, the Government is “moving the goal posts” of what is required by the obligation 

to undertake domestic processing and refining of metal minerals mined in Indonesia as 

required by the 2009 Minerals & Coal Mining Law (as amended) (“DP&R Obligation”). It 

seems that the DP&R Obligation is no longer to be interpreted and applied on the basis that, 

in order to be able to export a metal mineral product from Indonesia, it is sufficient for 

producers to achieve a certain level of metal purity in the relevant metal mineral product. 

Instead, the DP&R Obligation is now going to be interpreted and applied on the basis that, in 

order to be able to export a metal mineral product from Indonesia, that product must be the 

highest value derivative product it is possible to produce domestically. At the risk of stating 

the obvious, this is a very major change in the interpretation and application of the DP&R 

Obligation which has the potential to confound the reasonable expectations of investors who 

have invested in metal mineral production, as well as in metal mineral processing and 

refining, in the expectation that they would be able to export the resulting product as long as 

it achieved a specified level of relevant metal purity.  

 

 

2. What Happens Next if Indonesia Loses WTO NOEB Dispute 

 

2.1 Right of Appeal:  President Widodo was quoted in the 9 November 2022 edition of The 

Jakarta Post as saying: 

 

“If Indonesia loses the [WTO NOEB Dispute, [Indonesia] will appeal the case 

  even if it takes the next five to ten years.” 

 

Assuming that the Panel, hearing the WTO NOEB Dispute, decides against Indonesia, 

Indonesia has the right to appeal the Panel’s decision to the permanent 7-member Appellate 

Body set up by the WTO’s Dispute Settlement Body. The Appellate Body may uphold, 

modify or even reverse the Panel’s findings and conclusions in respect of the WTO NOEB 

Dispute. Accordingly, President Widodo is correct, up to a point, to say that Indonesia may 

appeal.  
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Notwithstanding the above, President Widodo is not correct to the extent he is implying that 

Indonesia could prolong the appeal process for as long as 5 to 10 years. The SoD 

Understanding makes clear that the Appellate Body must, in fact, decide any Indonesian 

appeal within a maximum of 90 days and the Dispute Settlement Body then has a further 30 

days in which to accept or reject the Indonesian appeal decision report of the Appellate Body. 

It appears that President Widodo may have mistakenly based his remarks on the position 

under the old 1947 GATT which included procedures for settlement of disputes but did not 

provide for any fixed timetables, thereby enabling disputes to be dragged out indefinitely 

without any resolution. Unlike the position under 1947 GATT, however, the SoD 

Understanding sets out, in considerable detail, the timetable as well as the procedures, to be 

followed in resolving disputes under 1994 GATT. 

 

2.2 Likelihood of Appeal being Successful: The likelihood of any appeal by Indonesia being 

successful is remote at best. This is because Article XI gives rise to a fundamental problem 

for Indonesia. 

 

There are various exceptions to the otherwise sweeping prohibition on quantitative export 

restrictions provided for in Article XI, including exceptions for: 

 

(a) temporary prohibitions or restrictions imposed for the purpose of relieving a critical 

shortage of food stuffs in the relevant WTO member country; 

 

(b) restrictions to safeguard a member country’s balance of payments; 

 

(c) quantitative restrictions necessary to the development of a particular industry of a 

member country in the early stages of economic development;  

 

(d) restrictions necessary for the protection of human, animal or plant life or health; and 

 

(e) restrictions necessary for the conservation of exhaustible natural resources so long as 

such restrictions are made effective in conjunction with restrictions on domestic 

production or consumption. 

 

The problem Indonesia faces, however, is that none of the above exceptions seem to cover 

the 2019 Nickel Ore Export Ban which is for the avowed purpose of promoting domestic 

processing and refining of metal minerals mined in Indonesia as required by the DP&R 

Obligation. More particularly, the 2019 Nickel Ore Export Ban is not for the purpose of (i) 

relieving a chronic shortage of foodstuffs in Indonesia, (ii) protecting Indonesia’s balance of 

payments, (iii) protecting Indonesian human, animal or plant life or health or (iv) conserving 

Indonesia’s exhaustible natural resources. The absence of any domestic restrictions on the 

production or consumption of Nickel Ore is almost certainly fatal in the case of the potential 

applicability of this last exception. 

 

Further, as Indonesia can no longer be said to be a country in the early stages of economic 

development, it cannot rely on the exception for industry development initiatives which 

might have otherwise covered the promotion of a domestic metal mineral refining and 

smelting industry for Indonesia.  

 

Technical arguments can, of course, always be made as to why the 2019 Nickel Ore Export 

Ban should be regarded as (i) falling within one or other of the above described exceptions to 

the Article X1 prohibition on quantitative export restrictions or (ii) as being excused by virtue 
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of the application of Articles XII, XIII or XX of 1994 GATT. These technical arguments are, 

however, all likely to fail for one of two reasons. First, the Government has been so outspoken 

in its defence of the strict enforcement of the DP&R Obligation, as being essential to 

Indonesia’s economic development, that any arguments as to why the various exceptions, 

unrelated to promoting economic development, should apply are easily contradicted by the 

Government’s own repeated statements on this subject. Second, in 2012, WTO considered a 

complaint brought by the European Union, Japan and the United States against China and in 

respect of China’s efforts to prevent the export of rare earth minerals through a combination 

of duties, quotas and licensing restrictions (“China RE Complaint 2012”). 

 

The China RE Complaint 2012, as well as the way WTO dealt with the same, have important 

implications for how WTO is likely to decide the WTO NOEB Dispute and any subsequent 

appeal by Indonesia. This is because of (i) the similarities between the restrictions China 

sought to impose on exports of rare earth minerals and the 2019 Nickel Ore Export Ban and 

(ii) the guidance provided by WTO in terms to how the Article X1 prohibition on quantitative 

export restrictions and its various exceptions should be interpreted and applied. More 

importantly, WTO essentially found against China on the basis that: 

 

(a) a country does not infringe Article X1 by (i) prohibiting altogether the mining of a 

particular product or (ii) imposing quotas on the quantity of a particular product that 

may be mined; but  

 

(b) once a particular product has been mined and enters the market, no restriction on 

export is permissible unless one or other of the previously highlighted exceptions 

applies. 

 

The difficulty WTO’s analysis of and ruling on the China RE Complaint 2012 creates for 

Indonesia is that Indonesia has not imposed any prohibition or quantitative restriction on the 

mining of Nickel Ore. Instead, Indonesia is allowing substantially unlimited mining of Nickel 

Ore while, at the same time, trying to restrict the export of Nickel Ore once it is mined and 

has otherwise entered the market. The fact that unprocessed/unrefined Nickel Ore can be sold 

domestically, without any restrictions, may also be used to establish that Indonesia’s 

unprocessed/unrefined Nickel Ore has, indeed, entered the market and, therefore, the 

Government is simply trying to restrict the export of the same. Imposing quotas on or even 

banning altogether the production of Nickel Ore would not give rise to any WTO problems 

because such quotas or ban (i) may be said to be for the purpose of conserving an exhaustible 

natural resource and (ii) have their impact before Nickel Ore otherwise enters the market. The 

Government, however, has shown no interest in imposing quotas on or even banning 

altogether the production of Nickel Ore. 

 

2.3 Consequences of Losing Appeal: The SoD Understanding provides that, if Indonesia loses 

its appeal in respect of the WTO NOEB Dispute, it must follow the recommendations of the 

Appellate Body appeals report, stating its intention to do so at a Dispute Settlement Body 

meeting held within 30 days of the appeal report’s adoption. Most importantly, Indonesia has 

no further right of appeal. If complying with the recommendation immediately proves 

impractical, Indonesia will be given a “reasonable period of time” to do so. If it fails to act 

within this period, it has to enter into negotiations with the European Union in order to 

determine mutually acceptable compensation. 

 

If, after 20 days, no satisfactory compensation is agreed between Indonesia and the European 

Union, the European Union may ask the Dispute Settlement Body for permission to retaliate 
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(i.e., to “suspend concessions or other obligations”). This is intended to be temporary and to 

encourage Indonesia to comply. It could, for example, take the form of blocking European 

Union imports from Indonesia by raising import duties on Indonesian products above agreed 

limits and to levels so high that the imports are too expensive to sell, albeit within certain 

limits. The Dispute Settlement Body must authorize this within 30 days after the “reasonable 

period of time” expires unless there is a consensus against the request. 

 

In principle, the retaliation should be in the same industry sector as the WTO NOEB Dispute. 

If this is not practical or if it would not be effective, it can be in a different industry sector. 

The objective is to minimize the chances of actions spilling over into unrelated sectors while 

at the same time allowing the actions to be effective. 

 

The Dispute Settlement Body is obliged to monitor how any rulings against Indonesia are 

implemented by Indonesia.  

 

It should be readily apparent from the foregoing that, assuming Indonesia appeals an 

unfavourable panel report in respect of the WTO NOEB Dispute and then loses the appeal, it 

is not reasonable for Indonesia to expect that it is going to be able to delay implementing the 

Appellate Body recommendations for 5 to 10 years. That said, Indonesia could, no doubt, do 

various things to frustrate, at least for some time, the implementation of the recommendations 

of the Appellate Body. 

 

Simply refusing to implement or seeking to delay, indefinitely, the implementation of any 

Appellate Body rulings against Indonesia would amount to Indonesia, metaphorically, 

“thumbing its nose” at WTO and otherwise ignoring its voluntarily assumed obligations under 

1994 GATT. This could become an important practical consideration for the Government 

given the Government clearly sees Indonesia as having an increasingly significant role to play 

in world affairs and, self-evidently, wants Indonesia to be regarded by other countries as a 

responsible member of the international community of nations which, among other things, 

respects the rule of law. Indonesia’s 2022 chairmanship of the G20 and its hosting of the 

recent G20 annual summit in Bali amply evidence the Government’s international aspirations 

for Indonesia. Unfortunately for the Government, compliance with 1994 GATT in general 

and with Article XI in particular is very much part of what respect for the rule of law involves 

for every 1994 GATT signatory including Indonesia.  

 

 

3. Significance or otherwise of Bali Compendium 

 

The Government is right to be concerned that, if it proceeds with the Tin export ban (not to 

mention the Bauxite Ore export ban and the Copper Concentrate export ban), there will be 

inevitable “pushback” from those countries, among Indonesia’s trading partners, that rely on 

the supply of Tin, Bauxite Ore and Copper Concentrate from Indonesia as inputs for their 

own domestic industries. The “pushback” will, most probably be in the form of one or more 

WTO challenges to the Tin export ban, the Bauxite Ore export ban and/or the Copper 

Concentrate export ban, which challenges will surely be based on Article XI. In the event that 

Indonesia loses the WTO NOEB Dispute and either does not appeal or does appeal but loses 

the appeal, these future WTO Article XI challenges are likely to be pursued particularly 

vigorously. 

 

The question is whether or not the Bali Compendium will be of any material assistance to 

Indonesia in either supporting its appeal against an unfavourable Panel decision in the WTO 
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NOEB Dispute or succeeding in future WTO Article XI challenges if Indonesia proceeds with 

the Tin export ban, the Bauxite Ore export ban and the Copper Concentrate export ban. 

 

Indonesia’s Minister of Investment, Bahlil Lahadalia, was quoted by numerous media outlets, 

on 27 September 2022, as saying the Bali Compendium means that (i) Indonesia must not be 

prevented from requiring downstream processing and refining of metal minerals and (ii) no 

other G20 country will dispute or interfere with Indonesia’s “sovereign right” to carry out 

downstream processing and refining of metal minerals – big claims indeed!!  

 

Although the writer has not seen an actual copy of the Bali Compendium, published reports 

indicate that the Bali Compendium is expressly stated to be not legally binding. There can be 

little doubt that the other G20 ministers were fully aware of Indonesia’s WTO troubles when 

they were asked to sign the Bali Compendium and understood, only too well, that Indonesia 

might subsequently seek to use the Bali Compendium to “strengthen its hand” in the WTO 

NOEB Dispute and in any later Article XI disputes arising out of the proposed export bans 

on Tin, Bauxite Ore, and Copper Concentrate. Accordingly, the writer would be extremely 

surprised if Minister Lahadalia’s hugely optimistic interpretation of the protections, that the 

Bali Compendium supposedly gives Indonesia, really stands up to serious and independent 

scrutiny.  

 

Apart from the “minor” problem that it is apparently not legally binding, the Bali 

Compendium does not and, indeed, cannot amount to an amendment of Article XI to reduce 

Indonesia’s free trade obligation. This is because the requirements for amending 1994 GATT 

are specifically set out in Article XXX of 1994 GATT (“Article XXX”). An amendment of 

Article XI requires the acceptance of two-thirds of all the contracting parties to 1994 GATT. 

As there are 128 contracting parties to 1994 GATT, Indonesia would need the agreement and 

cooperation of not less than 86 other contracting parties in order to procure any amendment 

of Article XI. Self-evidently, this level of agreement and cooperation would not be easy for 

Indonesia to achieve and may well explain why the Government has sought to pursue the 

much easier route of getting the not legally binding agreement of G20 finance ministers to 

the Bali Compendium.  

 

Any attempt by Indonesia to rely on the Bali Compendium, in connection with subsequent 

WTO challenges to its mineral ore export bans, will almost certainly be met with the legal 

response that, given the existence of the Article XXX amendment procedure, Indonesia must 

follow that procedure if it wants to reduce its Article XI obligations in any way. It is likely to 

be difficult for Indonesia to overcome, in formal WTO proceedings, the technical obstacle 

created by the existence of Article XXX.  

 

While the Bali Compendium does not have any legal significance in terms of Indonesia’s 

Article XI obligations, it may be that the Government hopes the existence of the Bali 

Compendium will make other countries (including, most importantly, other members of the 

G20) more reluctant than they might otherwise have been to challenge the proposed export 

bans on Tin, Bauxite Ore and Copper Concentrate to the extent these proposed export bans 

adversely affect domestic industries in other G20 countries. It remains to be seen, though, 

whether or not the Bali Compendium gives the Government any significant “moral authority” 

in proceeding, unchallenged, with the proposed export bans on Tin, Bauxite Ore and Copper 

Concentrate, regardless of the clearly stated Article XI prohibitions on quantitative export 

restrictions.  
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4. What Indonesia Really Wants 

 

It is, of course, easy to understand and see the rationale for the Government not wanting to 

have to “roll back” the 2019 Nickel Ore Export Ban and/or having to not proceed with the 

implementation of the proposed export bans on Tin, Bauxite Ore, and Copper Concentrate. 

It, undeniably, makes perfect economic sense for the Government to have as its objective 

maximizing the export revenue that Indonesia earns from the exploitation of its metal mineral 

resources. The Investment Minister was quoted, in the 14 November 2022 issue of on-line 

news portal, Dkatsdata.co.id, as saying that the value of Indonesia’s processed, and refined 

Nickel exports will reach US$27 billion to US$30 billion in 2022 or a tenfold increase over 

the value of Indonesia’s Nickel Ore exports in 2017. As already highlighted in 1 above, the 

Government has projected that export revenues from Tin solder and Tin plate would be six 

times the value of Indonesia’s exports of Tin ingots. Although the magnitude of the actual net 

financial benefits to Indonesia, of insistence upon strict compliance with the DP&R 

Obligation, are being increasingly questioned (including by economists and DPR members), 

the Government’s claims in that regard can be accepted at face value for the purposes of this 

article. 

 

Notwithstanding the above, the question that the WTO must grapple with is what happens if 

Indonesia is allowed to ignore its Article XI free trade obligations? Will not other WTO 

members be certain to say that, if Indonesia is not held to its Article XI free trade obligations 

then they, likewise, should also not be bound by Article XI to the extent that they could 

increase their export revenues by imposing quantitative restrictions on exports that do not fall 

within any of the exceptions provided for in Article XI? Although the Bali Compendium has 

an, apparently, quite limited scope and is concerned with the importance of encouraging 

sustainable investment, including down-streaming as a form of creating added value, in the 

context of promoting green energy and green industry (i.e., downstream processing and 

refining of metal minerals), other WTO members may well take the position that there are 

other non-metal mineral commodities, such as agricultural products,  the export of which 

should also be exempt from the restrictions of Article XI. It could be difficult to credibly deny 

Article XI exemptions to other WTO members if Indonesia was to be given a “free pass” in 

terms of its own non-compliance with Article XI. 

 

The Government may also find that it is very disadvantageous to Indonesia for other WTO 

members to be allowed their own Article XI exemptions. To take but one example, Indonesia 

is the world’s largest or second largest importer of wheat, importing some 6.5% of all wheat 

sold internationally, as Indonesia does not grow any wheat at all. Indonesia has developed a 

very significant domestic flour milling industry that is wholly dependent upon imported 

wheat. Wheat is an agricultural product that has undergone no material downstream value-

added activity in its country of origin before it is exported to Indonesia and other wheat 

importing countries. Wheat producing countries might take the position that they could 

greatly increase their export earnings if they were allowed to ban the export of wheat entirely 

and only permit the export of much higher value flour after it has been milled locally from 

domestically produced wheat. If wheat producing countries were allowed to only permit the 

export of flour and chose to ban the export of wheat, Indonesia’s flour milling industry would 

be put out of business immediately, resulting in large economic and domestic employment 

losses for Indonesia. It is hard to imagine the Government being willing to accept this result; 

yet it is the quite logical result of allowing quantitative restrictions on export and once any 

new permitted exceptions are not, ever so conveniently, confined to only those commodities 

that Indonesia just happens to produce in abundance.  
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The Government is absolutely entitled to and should carry out a careful assessment of whether 

or not the costs to Indonesia of being a signatory to 1994 GATT, in terms of export revenue 

foregone as a result of compliance with Article XI, exceed the benefits to Indonesia of being 

a signatory to 1994 GATT. If the Government determines that the costs exceed the benefits, 

Indonesia has an unqualified right to withdraw from/de-accede to 1994 GATT. In this regard, 

accession to 1994 GATT is wholly voluntary. Article XXXI of 1994 GATT (“Article 

XXXI”), in fact, provides a very straightforward mechanism for 1994 GATT signatories to 

withdraw/de-accede. The withdrawal/de-accession automatically becomes effective six 

months after written notice of the relevant country’s intention to withdraw/de-accede is 

received by the WTO secretary general.  

 

The Government has not said anything (publicly at least) about exercising its Article XXXI 

withdrawal/de-accession right if it loses the WTO NOEB Dispute and any subsequent appeal.  

Accordingly, it must be assumed that the Government does not want Indonesia to withdraw 

from/de-accede to 1994 GATT. This, logically, can only be because the Government’s 

assessment is that Indonesia still benefits, net of the associated costs to Indonesia of the 

Article XI prohibitions on quantitative export restrictions, from being a signatory to 1994 

GATT. In essence, therefore, the Government wants Indonesia to remain a signatory to 1994 

GATT while, at the same time, being exempted from the need to comply with the existing 

Article XI prohibitions on quantitative export restrictions. In other words, the Government 

would like Indonesia to be able to enjoy the benefits of continuing 1994 GATT accession 

without, however, having to bear one of the most significant costs to Indonesia of 1994 GATT 

accession; namely, full compliance with Article XI its current form. Of course, the practical 

difficulty this involves for WTO is that it is safe to assume every other 1994 GATT signatory 

would, if given the choice, want to do likewise!!  

 

 

CONCLUDING REMARKS 

 

There may well be simply too much at stake, in terms of preserving free trade between nations, for 

WTO to just stand by and let Indonesia disregard its obligations under Article XI by banning the 

export of all less than fully refined metal mineral products.  

 

At the end of the day, the Bali Compendium is unlikely to be of much help to Indonesia. The specific 

1994 GATT provisions, dealing with amendments to 1994 GATT and withdrawal from/de-accession 

to 1994 GATT, may well limit the extent to which Indonesia can rely on non-1994 GATT avenues, 

such as the Bali Compendium, in avoiding subsequent Article XI challenges to the Government’s 

proposed export bans on Tin, Bauxite Ore and Copper Concentrate. 

 

It is possible that, if Indonesia is to remain a signatory to 1994 GATT, the Government will 

eventually have to at least partly rethink its approach to enforcing compliance with the DP&R 

Obligation by relying not so much on export bans but, rather, on export duties and taxes (which are 

allowed by Article XI) in order to make it less commercially attractive to export anything other than 

fully refined metal products from Indonesia. The end result might not be that different but Indonesia 

will have at least brought itself into technical compliance with 1994 GATT. 

 

Scientists are probably correct to say that the real answer to the Unstoppable Force Paradox is that it 

is just not possible for both an “unstoppable force” and an “immovable object” to exist in the same 

universe at the same time. Accordingly, we will have to wait for The Dark Knight Two to find out 

which of Indonesia and WTO is, ultimately, The Joker and which of Indonesia and WTO is, 
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ultimately, Batman in the impending “showdown” with WTO over Indonesia’s ban on unprocessed 

metal mineral exports. 

 

 

***************************** 

 

This article was written by Bill Sullivan, Senior Foreign Counsel with Christian Teo & Partners, and 

Senior Adviser to Stephenson Harwood. Christian Teo & Partners is a Jakarta based, Indonesian 

law firm and a leader in Indonesian energy, infrastructure and mining law and regulatory practice. 

Christian Teo & Partners operates in close association with international law firm Stephenson 

Harwood which has eight offices across Asia, Europe, and the Middle East: Dubai, Hong Kong, 

London, Paris, Piraeus, Seoul, Shanghai, and Singapore.  
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